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CRIMINAL CODE AMENDMENT (IDENTITY CRIME) BILL 2009 

Declaration as Urgent 

MR C.C. PORTER (Bateman — Attorney General) [11.30 am]: I move — 

That the bill be considered an urgent bill. 

There are very simple reasons for this bill to be declared an urgent bill. The first is that we wish this bill to be 
passed before summer, a period during which people obviously do an enormous amount of shopping and 
repeatedly use their credit card details and identity information. The second reason is that it was my wont to have 
brought this bill into the Parliament slightly earlier. The bill came near to its final drafting form and then several 
matters intervened, which meant that we went back and did some redrafting of the bill. One matter that 
intervened was the presentation of the member for Mindarie’s second private member’s bill. Indeed, both of the 
member for Mindarie’s private member’s bills led us into new ways of thinking and identifying difficulties in the 
area. They were, therefore, helpful in that respect. The second matter that intervened, as the bill came to its 
almost final draft, was the incidence of great amounts of money being stolen from bank accounts of Western 
Australians who had used EFTPOS machines at a fast-food outlet. Through intelligence from police we took 
some time to investigate how that crime had been perpetrated. Again that led us to go back and redraft this bill. 
The bill has therefore been brought to the house as quickly as time has allowed, given some intervening events 
and the necessity to have the bill precisely right when it was brought to Parliament. The issue has been a matter 
of some debate already in the form of two private member’s bills that were brought in by the member for 
Mindarie. No doubt some of those matters will be aired again. I look forward to agreement from the opposition 
that it be declared an urgent bill. After that I look forward to a contribution from the member for Mindarie on 
this matter and his views on whether the bill will cure some defects that we had identified in earlier drafts. The 
earlier drafts were well drafted, such as they were, and did try to cure the problem, but they led us on to ways of 
thinking that allowed us to come up with a draft of the bill that I believe covers all the problems that we are 
seeking to cure in this area. 

MR M. McGOWAN (Rockingham) [11.32 am]: The Attorney General has set out the grounds for declaring 
this bill urgent. We dealt with a similar issue yesterday. The Attorney General’s tone and reasoning, again, have 
been conciliatory. I appreciate that and I appreciate that the matter is important. The issue we are debating now is 
not the substance of the bill, but whether it should be declared urgent. I make the point again, as I made it 
yesterday, that the amount of notice given to the shadow Attorney General to debate these matters is extremely 
small. I am unsure of the penalties involved in this legislation. However, if we are going to debate this 
legislation—as I said in the case of the rock-throwing legislation yesterday, which has jail terms as penalties for 
people convicted—we need to give it proper consideration not only in the Parliament, but also before it comes to 
the Parliament. 

We had a spectacle yesterday with rock throwing and we have a spectacle today with mistaken identity: 
legislation being given to the shadow spokesperson a matter of hours or a day or so before it is due to be debated. 
I heard the Leader of the House say that the reasoning for this is that the shadow spokesperson is a competent 
lawyer and has had time to prepare and so forth. However, there are 37 or so members of the state parliamentary 
Labor Party and the entirety of the banking industry who I expect would be interested in this legislation and with 
whom one might want to consult; and the shadow Attorney General might want to consult with his colleagues. 
Indeed it has been the practice in the entire existence of political parties that before legislation comes into the 
house, it goes through the relevant caucus and party room for that level of consideration. Therefore, the party 
room and the caucus get an opportunity to examine the legislation. The party committee, in conjunction with the 
shadow minister and the shadow cabinet, then make a recommendation on what the approach should be to the 
legislation. That opportunity was not available for these two pieces of legislation, and it will not be available for 
the mines safety legislation that the government wants to pass through this house this week. That is not good 
enough. The opposition will allow the bill to be declared urgent, as we allowed yesterday’s urgent bill. But it is 
not good enough that the Parliament be treated as a rubber stamp and it is not good enough that the opposition be 
treated as a rubber stamp. 

Irrespective of the merits of the legislation, it must receive proper consideration. The relevant caucuses and party 
rooms must at least be given an opportunity to examine it. If the Attorney General had given us the legislation on 
Friday last week, we would have been able to consider it on Tuesday this week. If he had given it to us on 
Monday of this week, we might not have been able to deal with it as that would have been too late. However, if 
he had given it to us last week, we would have been able to give it that degree of consideration.  

They are the points I want to make. We did not filibuster the rock-throwing legislation. I am sure the Attorney 
General would endorse my comments that, given the amount of time the shadow Attorney General had to 
consider that legislation, the quality of his speech was extraordinary. 
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Mr J.E. McGrath: A good rock thrower! 

Mr M. McGOWAN: He is indeed a very good rock thrower. The shadow Attorney General is not one of those 
long hairs that I know the Attorney General has a difficulty with. The quality of the shadow Attorney General’s 
speech was quite extraordinary, considering the amount of time he had to deal with it, and I am sure he will do 
the same job today. However, the caucus and the opposition should be treated better than the Attorney General 
has treated us in these matters. 

MR J.R. QUIGLEY (Mindarie) [11.37 am]: I rise to endorse the member for Rockingham’s comments. I say at 
the outset that the opposition will support the declaration of this bill as urgent. There should have been no reason 
today to have to seek to have it declared urgent, as this identity problem has been apparent to the general public 
in Perth since March or April this year. I endorse the comments of the member for Rockingham and leader of 
opposition business in the house that it is indeed a matter of regret that there has been no time at all to discuss 
important amendments to criminal law in Western Australia with my colleagues, as a party, and to seek 
endorsement of the bill. My colleagues will just have to take me on trust and say, “If you are going to run with it, 
John, we will support you.” That is not the way it should be considered in a Parliament that has principally two 
or three parties. I am sure that if the boot was on the other foot, the Attorney General would be expressing his 
concerns that he did not have time to discuss it with his party colleagues. Having said that, we will support the 
motion to declare the bill urgent. 

We flag right now that we will also support the bill. Although I will make the lead speech on it, it will be a 
somewhat different lead speech from the lead speech I made yesterday on rock throwing. This is a quite good 
bill actually. We will support its urgency and we will support its contents. Nonetheless, I rise to make my 
objection. If we are going down this path, as we are, I make a plea that no-one owns the criminal law; it is the 
law that governs the whole of the Western Australian community. Everyone has a stakeholder interest in the 
reformation of criminal law, and it should be done in a thoughtful, orderly manner with due notice to the 
opposition. I do not approach this from an ideological point of view because criminal law should not be borne 
out of political ideology. However, I stand here as the Attorney General’s contradictor because the people of 
Western Australia will be ill-served unless the arguments are tested properly. The laws cannot be tested properly 
in this sort of environment, but I do stand here this morning as the Attorney General’s contradictor. 

Question put and passed. 

Second Reading 

Resumed from 18 November. 

MR J.R. QUIGLEY (Mindarie) [11.40 am]: I have already flagged in my speech on the motion to declare the 
bill urgent that the opposition will support this bill. At law, if an opinion is sought from three separate Senior 
Counsel and the matter of law is reasonably straightforward, they will always come up with the same answer, 
although it might be approached in three different ways, depending upon the personality of the counsel involved. 
There has been a deficiency in the criminal law in Western Australia with the advent of what I called “identity 
theft”, on which the Attorney General quite properly corrected me and said that it was the “improper use of 
someone’s identity” because it is a matter not of someone stealing my face or thumbprints but of improperly 
using my details to effect an offence. This matter is being sought to be addressed by not only Western Australia, 
but also Queensland and South Australia, and was the subject of discussion by the Standing Committee of 
Attorneys-General. I am not sure where New South Wales and Victoria are up to regarding this offence under 
their Crimes Acts, but amendments were effected in Queensland and South Australia. 

The opposition was not trying to play politics with this. However, I think it was a Romanian gang that began 
placing skimming devices on automatic teller machines. I was talking at that time with members of the major 
fraud squad on other matters and they raised this deficiency with me and told me that when the Romanian gangs 
had these skimming devices posted to them and were in possession of them, the police could not arrest the 
Romanians or seize the devices because it was not against the law to possess one of the blessed things. The 
police asked me when Parliament was going do something about it. It was at that time, in April, when I publicly 
called upon the government to move urgently to do something about this matter. I said that if the government did 
not do anything about it within one month, I would introduce a private member’s bill. I introduced a private 
member’s bill five weeks later as the government had not introduced any relevant legislation. However, my bill 
was subject to some criticism. Looking back on it, I concede that some of the criticisms of the wording that I 
used were valid. However, it was nothing that could not have been fixed by amendment, and it certainly was 
nowhere near as imprecise as the Criminal Code (Rock Throwing and Laser Pointing) Amendment Bill that 
passed through this chamber yesterday that referred to “alarm” and other ultimately subjective tests. My bill 
could have been fixed, but I am not here to vainly try to defend my position. I take on board the criticisms that 
were made. We addressed those criticisms and introduced a new bill when the government still had not moved to 
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introduce its own legislation. By that stage, the government had issued yet another press release to say that this 
practice would be outlawed, but no bill had been presented. I thought that a bill would be presented in Bunbury 
during the regional Parliament, in view of the press release that had been issued on the Sunday before the 
regional Parliament was held, but none was forthcoming, and so I sought the approval of caucus to introduce a 
revamped bill to address the Attorney General’s concerns. During the debate on that private member’s bill, the 
Attorney General said that it was deficient given the manner in which the offences at the McDonald’s stores 
were committed. In those stores, a chip was put into the innards of an EFTPOS swipe machine, and that was not 
covered by my legislation. I do not want to take up all of my time for this speech defending that legislation, but I 
take issue with the Attorney General and propose that that type of conduct would have been captured in the 
private member’s bill, which at the time was talked down and not taken to a vote. 

However, that is history. It sounds as though the dogs are barking while the caravan has moved on because here 
we are on 19 November and we now have the government’s bill before the chamber. I have read the bill 
carefully, and I could compare and contrast it with the legislation that I introduced into the chamber and argue 
which legislation has the better skin, has the better shine and takes the best approach. However, I do not intend to 
do that or to criticise the provisions of this bill. The Attorney General, together with his advisers, has put a lot of 
thought into this and has constructed a thoughtful piece of legislation that is not open to the same criticisms that I 
made of the rock-throwing legislation yesterday, which I criticised as flawed because it ultimately relied upon a 
subjective test for whether a driver was stricken with fear or had an emotional reaction of alarm. I still do not 
know what “alarm” means and it is not defined in the Criminal Code. I am not saying this just to take the micky 
out of the Attorney General. I say sincerely that the Attorney General is perhaps more studious and learned in the 
law than I am because of his degrees. He was able to take us back to 1328 and to the first defence of “fear” in the 
King’s realm and why it was necessary to prescribe an offence to cause fear in the King’s realm. However, 
although that was very interesting, it did not address in any way the emotional reaction of alarm whereby a 
driver could or could not become alarmed. On that basis turns the liability for committing an offence for which 
the offender could receive a term of seven years’ imprisonment.  

I cannot make those sorts of criticisms of this bill. Apart from the time frame that has been given to us in which 
to consider this bill, this legislation has been approached in the way that I believe law reform should be 
approached. The Attorney General has identified the problem and the different manifestations by which the 
problem might present, given the evolution of EFTPOS technology and other technologies, including, for 
example, something that I have not come across in my common usage—voice print. I could be identified by my 
voice over the phone. No doubt computers will do that soon. I am referring to clause 5 of the bill, which inserts 
chapter LI into the Criminal Code. Proposed section 489 refers to biometric data. There is no doubt that that will 
include more than just fingerprints and will include machines that are capable of scanning the iris of my eye and 
identifying me in that way. The Attorney General has thoughtfully tried to anticipate the various modes by which 
a person can identity himself, including a digital signature and an Australian business number, as well as the 
obvious ones such as a driver’s licence and a person’s name and address. This definition demonstrates that the 
Attorney General, together with his advisers, has not simply picked up another piece of legislation from SCAG. 
He has gone about his business thoughtfully to try to anticipate how this problem might evolve and, in the 
definition, has sought to anticipate those situations.  

Quite frankly, during this sort of exercise we see the Attorney General working at his best. We have seen it in 
other areas as well. The Attorney General is a person of considerable legal talent; there is no question about that. 
When he tries to identify a real problem rather than a perceived problem and seeks to legislate to protect the 
community from a real problem, we see what he is capable of. We have seen what he has come up with in this 
bill, which will be supported by the opposition. This is another example of that, although I took issue with some 
aspects of the bill—namely, the arson amendments, which I debated with the Attorney. There were two different 
approaches to that debate. I took the approach that the bill should include “serious risk” and we should adopt the 
commonwealth’s common code definition rather than rely upon a serious breach of duty, moral culpability and 
those definitions that are more akin to manslaughter offences. I felt we should include a person who was aware 
of a serious risk, notwithstanding that risk. That is a difference of approach. The Attorney General and I were at 
one on the problem that needed to be addressed; we just had a slightly different take on the best terms of the 
legislation.  

When the Attorney General seeks to address a problem, this Parliament has the benefit of his considerable legal 
skills being properly applied. Regrettably, that is not always the case. He has sold out to the extreme elements of 
his party a couple of times. As a good barrister, he seeks to advance their cause as best he can, although on an 
intellectually unsustainable basis. I refer to the mandatory sentencing debate. As I said in that debate, the 
Attorney General did not come into this chamber to clear up a problem that he had identified, but he was locked 
into a party position that had been there before the election and he had a professional duty to argue that position. 
In that debate, unlike this debate in which we have identified a problem, the Attorney General was unable to 
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identify any case in which the judiciary had failed to inflict the appropriate penalty. One case was cited by you, 
Mr Acting Speaker (Mr J.M. Francis), when you were in the chamber as the member for Jandakot. A young 
female officer in Derby was struck a foul blow from behind. The member said that in that case, the right penalty 
was not struck and the case cried out for mandatory sentencing. As I would say, as the Attorney General would 
say and as a legal educator in another life would have said, the law never ran its course. For some reason the 
police chose not to appeal the case. We were never given the benefit in a court of appeal of a judge’s view of the 
magistrate’s decision, which I agree was manifestly inadequate. The solution to the manifest inadequacy of that 
sentence was not a wholesale change to the sentencing law but, rather, an appeal. 

Similarly, there was the case in Carnarvon of assault occasioning grievous bodily harm that I referred to in my 
speech in the third reading debate on the bill. That case did go to appeal and the sentence nearly doubled. We can 
see what happens when the law is enabled to run its steady course. In this particular case of identity crime, as I 
said, the Attorney General has gone about his task diligently on good advice and come up with a more than 
adequate piece of legislation. I will not talk it down and say that this will do. In my opinion, it addresses all the 
problems. When the Attorney goes swimming with the member for Hillarys, and the member for Hillarys starts 
swimming fast to the bottom of the pool and takes the Attorney with him, the Attorney looks inelegant to say the 
least. When the Attorney came into this chamber during the sentencing debate and was not able to cite any case 
that justified the law, but was able to look at the police in the public gallery and say that they want the law and 
asked whether we were going to vote against it on that populist basis, that was when the Attorney was swimming 
for the bottom of the pool. That was when he looked a little awkward. That debate revolved around the McLeod 
and Matt Butcher case. As the Attorney would be the first to admit, the charge in the indictment that the 
McLeods were presented on of causing grievous bodily harm to prevent arrest was not even included in the 
mandatory sentencing legislation. Although that case was cited as the very reason for bringing that legislation on 
at the time, the government did not see fit to include in the mandatory sentencing legislation the very charge that 
the McLeods were presented before the courts on, nor did it seek to include in that legislation a brace of other 
offences whereby police will be injured in the course of their duty. The mandatory sentencing legislation covered 
only sections 297 and 318 of the Criminal Code. Therefore, it can be seen in that case, rather than in this case, 
that the Attorney General was seeking, by his arguments, to buttress what was an intellectually indefensible 
argument that the legislation had to be brought in to support the police in the Matt Butcher case, when what the 
McLeods were charged with had nothing to do with the legislation before the house.  

The Attorney did a very good job. I will not say that the government did not score a lot of political points on 
what I say is the hollow chant of law and order. I know what law and order means; it is a catchcry for the 
populace. At the end of the day, I believe that the sober business of criminal law reform is disfigured when we as 
legislators go for populism and try to deliver a populist outcome. The Criminal Code Amendment (Identity 
Crime) Bill 2009 is the antithesis of that approach. This is thoughtful, it addresses a real and present problem, 
and it addresses and tries to anticipate every known element of the problem. It is not overreaching and it does not 
seek to come up with a populist solution. I was not seeking to come up with a populist approach when I 
presented my two private member’s bills. I was giving the government a month within which to introduce its 
own legislation. When it was not forthcoming, I tried because a problem needed addressing. When that bill was 
defeated and there was another huge spate of identity theft-related crimes, I had to do something for the people 
of Western Australia.  

I never believe it is the task of the opposition to frustrate, and that is why I did not ask to go into consideration in 
detail on the rock-throwing bill yesterday. I believe it is the task of the opposition to contradict, test the 
propositions and present to the people of Western Australia an alternative—not a whingeing, carping opposition, 
but a genuine alternative. That is why I stood on the random search powers legislation and adopted what was 
initially a position —perhaps within my own party, but I am sure that position has moved and I am sure that it is 
moving in the community now—that was less than superficially popular. I said that the police should not have 
these powers, that we should not be increasing police powers to enable random searching and that this was not 
the way to go about it. At the time, I pointed out that there were no incidents before the courts. I will be done 
over by the Premier in a press conference every time on this issue because the Premier talks to a jury of the 
people who are fearful for their own safety when they go out at night. When an argument is presented as, “This 
will make you safer”, the population will, perhaps without the benefit of examining it in detail, embrace it, and it 
will become popular. But it is a bit of a myth. The basis of those comments is this: the Premier was unable, the 
government is unable, and everyone else is unable to identify any case at all in which an accused person who has 
either committed a crime with a knife or, as the commissioner describes it, an edged weapon, or has been in 
possession of one, has defeated the charge in court on the basis that, on initial contact, the police did not have a 
basis for a reasonable suspicion. Therefore, the charge against the person must fail. The government failed to 
produce one case in that regard. However, it was able to refer to an earlier case in 2005 that involved an assault 
on police in which a person was being searched, as I recall, and had drugs in his pocket. He resisted, and the 
defence was run that the initial contact was unlawful because the police did not have reasonable suspicion to 
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make a search. That was overturned by the Supreme Court, and well it would have been. The Attorney General 
in his days in academia would have described to his students—the Attorney General is a better scholar than I am; 
I forget the year—the case of Bunning v Cross in the High Court. I remember it very well and I can remember 
my friend Terry Walsh arguing the case. It involved Mr Bunning, the elder, returning to his home in Bindaring 
Parade  

A government member: Was it an RBT?  

Mr J.R. QUIGLEY: It was not a random breath test. The police stopped him—probably to do an RBT—just 
this side of the traffic lights at Bayview Terrace, Claremont, on the pretext of his tail-light not being illuminated 
on his “Roller” or Mercedes; it was a swank car. When he got out of the car to meet the officers at the back of 
the car, he appeared unsteady on his feet. The officers said, “As you’re unsteady on your feet, we reasonably 
suspect that you have alcohol on board; submit to the preliminary breath test.” He refused and, based on that 
refusal, was taken back to headquarters where he ultimately submitted to a breathalyser test, which returned a 
positive result for a blood alcohol level over .08 per cent. The defence was that there was no reasonable 
suspicion initially that he was under the influence of alcohol because he was an Australian war hero who had 
been injured in a sortie over France, and, as a result, had a wonky knee and has a life’s limp from picking up one 
the Führer’s bullets over France. It was held at one stage that the policeman could not have had a reasonable 
suspicion, given this injury, and therefore could not have required Mr Bunning to submit to the preliminary 
breath test. The preliminary breath test was unlawfully administered because there was no reasonable suspicion; 
therefore, the requirement to do the breathalyser test was unlawful and, therefore, the results of the breathalyser 
could not be admitted into evidence. The High Court stood all that on its head when it said, “There is a public 
interest in this. What must be looked at is not the technicalities of the law as to whether there was a reasonable 
suspicion about the motorist at the time the police first intercepted Mr Bunning; but, having done that, 
Mr Bunning ultimately submitted to a breathalyser test at headquarters. Once he had done that, what was the 
court to do—exclude from the hearing the results of that test when there is an overarching community and public 
interest in prosecuting those who drive with alcohol in their blood? Even though there were insufficient grounds 
for a reasonable suspicion, looking back on it, we have the results, so we will not ignore them; they go into the 
trial.” The magistrate had to then take that direction after the High Court appeal and Mr Bunning was convicted. 
That was and remains the leading case for when evidence should be excluded when there is not a reasonable 
basis to seize it in the first place.  

It is the same situation when a warrant is issued. If a warrant is issued to search a place for, say, books and 
documents concerning tax records or an identity theft, and while the police are searching the house they find a 
hydroponic set-up in the bedroom and seize it, the defence cannot then seek to exclude the results of the search 
and seizure of the hydroponic set-up on the basis that there was not a reasonable excuse to look for that in the 
first place. That is all within the ambit of the decision in Bunning v Cross.  

The situation applies also to people carrying knives. A policeman might have a reasonable suspicion for 
searching three people in Northbridge who have goatee beards, are wearing Harley-Davidson sleeveless jackets 
and boots with chains attached, and are behaving in a surly manner. If he says, “I have a reasonable suspicion 
that you are carrying knuckledusters”, and on searching them finds the knuckledusters, their lawyers would not 
get away with saying that the police did not have a reasonable suspicion and the evidence of the offensive 
weapon must be excluded. That would be trite nonsense, and the Attorney General knows it. He and his advisers 
did a very good job with the identity crime bill; however, the Attorney General clearly despoils his record when 
he jumps in and puts his weight and intellect behind populism—the populist chant of law and order. I would just 
about bet my practice certificate that in all the lectures the learned Attorney General gave at the University of 
Western Australia, he never lectured on the meaning of “law and order” and its worth to this community. I would 
equally bet that the Attorney General did lecture the community and his students on the bedrock basis of law in 
our democracy—the rule of law. I warrant that he gave many a lecture on the rule of law and never gave one 
lecture on law and order. When I said I do not know what law and order means, I heard this chant come from the 
backbench, “We do because we put it in our newsletters all the time.” It is a hollow saying that has come to be 
synonymous in our lexicon with extreme police powers that are reflected in the recent bill—it has not been 
passed by the Council yet—to deal with random police searches.  

You might recall, Mr Acting Speaker (Mr J.M. Francis), because you were in the chamber at the time, that 
having attacked the government’s position on that measure, and having been the government’s contradicter on 
those search powers, I said, “I leave it up to the media gallery.” As others have noted, I was saying “Mine; 
mine!” about the bill, but I was pushed off the ball, and someone else was the lead speaker. Nonetheless, as a 
speaker in the pack who got a touch of the ball and was given the right to have a little kick, I pointed out in my 
speech that I would be very interested to hear the media commentary on the debate, because the media 
commentators had heard the government speakers. I did not even anticipate that the Attorney General would 
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come in to try to defend his position. He must have been provoked by my comments, because he came in and 
attacked the opposition’s position as being lavish hypocrisy, given the proposed amendments to the weapons bill.  

Mr C.C. Porter: What did the member say about that private member’s bill in caucus?  

Mr J.R. QUIGLEY: I cannot reveal what has been said in caucus. The bill of rights applies to a member of 
caucus speaking in Parliament. I cannot be punished for what I say in here.  

Mr C.C. Porter: They will find a way! 

Mr J.R. QUIGLEY: I will provoke them by saying this: it was a dopey provision. The amendment said that 
police could search without a warrant. As the Attorney General knows, they never had to have a warrant in the 
first place, so to pass legislation to say they can stop and detain and search someone without a warrant takes us 
nowhere.  

Mr C.C. Porter: The member is a lion of the house and a lamb of the caucus!  

Mr J.R. QUIGLEY: He is a man of some eloquence! I would like to think of myself as a strategist. I fight the 
ones I can win and I protect myself in the situations I cannot! Here I am in public saying that. As the Attorney 
General knows, police never had to have a warrant to search for weapons. To introduce legislation that repealed 
the need for a warrant, which need never existed in the first place, was neither here nor there to me. That 
generally throws us back to basic search or serious search under section 70 of the Criminal Code. It was an 
effort—not an effort that I put my shoulder to but it was an effort by someone—to do something. It was seeking 
to repeal something that did not exist, as the Attorney General knows.  

Getting back to this bill, having heard all of that, the Attorney General was provoked to come in and talk about 
lavish hypocrisy. I have explained my position here today. I do not feel in any way hypocritical because I have 
called a spade a spade. It was seeking to repeal something that did not exist, and that is a bit dopey. I invited the 
commentators to listen to us, and, having listened to us, to write, and write they did! By the end of the week, The 
West Australian published a strong editorial. I will read now from the editorial of 13 November — 

There’s a fine line to tread between maintaining public safety and infringing on civil liberties …  

It goes on — 

Mr O’Callaghan has raised the possibility of using walk-through and hand-held metal detectors as part 
of the proposed law.  

The Premier said, “What’s wrong with that? We get that at the airport!” Section 70 of the Criminal Code does 
not provide for that, as the Attorney General knows. If there is a metal detector on one side of James Street, in 
the laws we have passed there is no authority vested in any police officer to take a person into custody, walk him 
or her across James Street and push him or her through a metal detector. The authority to do so just does not 
exist. It is a nice fantasy, but the police have not been given those powers. It has been said that the police will be 
able to swipe us with handheld metal detectors. I have never seen police with a handheld metal detector yet. 
They would probably have to go out and a buy a lot of them for Northbridge. The editorial goes on — 

The West Australian has previously supported these proposals as legitimate ways of controlling 
violence as long as they came with appropriate checks but there is a point at which such controls 
encroach unreasonably on the way people go about their business. 

… 

But police must be able to tackle this issue in a targeted way rather than subjecting train commuters and 
others simply out enjoying themselves to the same onerous level of security checks as suspected 
criminals. 

The editor of The West was saying that these searches should be targeted at those who are suspected of being 
criminals.  

Mr C.J. Barnett: Police are hardly likely to stop and search a law-abiding citizen such as the member, who is a 
respected person. That is not going to happen.  

Mr J.R. QUIGLEY: We do not know. I will be out there to see. 

Mr C.J. Barnett: The member would not be the sort of person to carry a knife around Northbridge.  

Mr J.R. QUIGLEY: I would not be expected to be carrying a knife around Northbridge. The Premier makes my 
argument; he supports our argument that these should be targeted at people about whom the police harbour some 
suspicion.  

Mr C.J. Barnett: Yes; and they will.  
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Mr J.R. QUIGLEY: As the Attorney General will confirm, that is the situation already under section 70. The 
government is taking away that requirement. As the editorial stated, they should not be targeted at the same 
people. The editorial continues —  

It is important to distinguish between metal detectors at nightclub entrances and their use in public areas 
such as Perth station.  

The editor of The West, on behalf of the community, expresses the exact same concern that the opposition 
expressed. The editorial goes on — 

Using metal detectors on people getting off a train or strolling down James Street does not give them 
any choice in the matter. 

The editorial is expressing the same concern and reinforcing the same concern as that held by the opposition. 
The editorial concludes — 

The presence of metal detectors at the train station and at designated points in Northbridge may actually 
have the opposite effect to that intended by turning people away from the area and creating an 
impression that the city is far less safe than it is in reality. 

That is the very point I made in my speech. I do not buy the fact that Northbridge is more dangerous than 
Brisbane. I do not buy the fact that Northbridge is more dangerous than Fortitude Valley. I do not buy the fact 
that Northbridge is more dangerous than Kings Cross. I do not buy any of that, nor does the editorial staff of The 
West Australian. The opposition takes comfort and strength from, and is emboldened by, The West Australian’s 
editorial. We were doing no more than sticking up for the “reasonable freedoms” of Western Australians.  

After that editorial was published on Friday, the Commissioner of Police sought a right of reply, which was 
published in The West on Monday. Incredibly, the Commissioner of Police ended up in the same place that the 
Premier did in his interjection then, which was the same place that the opposition was in when its members 
argued against the bill. The commissioner, in seeking to explain away the concerns of the editor of The West 
Australian, said, at the bottom of the first column of his repost on Monday, 16 November — 

The most obvious and non-intrusive way to check for weapons is with metal detection devices, 
however, there are a growing number of myths about how police would use such devices. 

In a later paragraph, the commissioner states — 

If used, metal detectors would be deployed in a more targeted way with regards to time, place and 
circumstance. 

Of course, the words “time, place and circumstance” underpin “reasonable suspicion”, which is what we had in 
the criminal investigation legislation in the first place. What is the Commissioner of Police saying? He is saying 
that we are going to use these search powers having regard to time, place and circumstance. The commissioner 
goes on — 

It is standard practice to use statistics and intelligence to focus any police action. 

To focus police action against whom? Against those people whom the Premier has identified—those people who 
look suspicious. We do not have any problem with that. The Commissioner of Police then goes on to join Labor 
in Labor’s criticism of the search powers. He joins with Labor, holds our hand and, as it were, stands here on this 
side of the chamber when he says — 

Random and undisciplined responses rarely produce any significant crime reduction and I can assure 
the community that such responses will not be permitted as part of the operating procedures which will 
be developed if the legislation is passed.   

The police commissioner is 180 per cent opposed to the Minister for Police. The Minister for Police says that we 
need to randomly search even those who do not look suspicious because they might have weapons. This is not 
the approach to be adopted by the Commissioner of Police. This is why I say at the outset of this speech that 
when the Attorney General is dealing with real problems, he is in the top flight of Attorneys General who have 
served this state.  

Mr C.J. Barnett: World’s best Attorney General, I’d say.  

Mr J.R. QUIGLEY: I understand the humour in that and I am not going to dissent, but when people ask who is 
the best lawyer in Perth or who is the best criminal lawyer in Perth, I always say that they would have to choose 
between a brace of people on the top rung. I could not say that this person is the best or he is or he is! Nor could 
I say that the current incumbent is the best Attorney General. One would have to say that he has got the goods, 
and when he is doing the real job, he does look like he is in that top brace of Attorneys General who have served 
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Western Australia—but not when he is racing for the bottom with the Minister for Police and when he is 
defending and advocating legislation that, even on examination by the Commissioner of Police, the 
commissioner disagrees with. The commissioner disagrees with the propositions that were argued in support of 
this legislation by saying —  

Random and undisciplined responses rarely produce any significant crime reduction and I can assure 
the community that such responses will not be permitted — 

That is, random searches will not be permitted — 

as part of the operating procedures which will be developed if the legislation is passed.  

In that article the commissioner talks about searching for drugs. We have always had legislation that allowed the 
police to do frisk searches and to get people to empty out their pockets when the police had a reasonable 
suspicion that people were carrying drugs. The commissioner goes on — 

This type of search requires much more time and direct involvement by police and is even less possible 
to apply in a mass screening way.  

That is the frisk searching, which he says will be even less possible to apply in a mass screening way. Typically, 
it would involve a discussion and someone being asked to turn out their pockets and possibly being given a pat 
down. It depends on time, place and circumstance. However, what the commissioner is saying is that the police 
will be proceeding under Labor’s old legislation—section 70 of the Criminal Investigation Act—and if there is a 
reasonable suspicion, the police can conduct a basic search. That is what the commissioner is saying in this 
article. 

The article continues —  

As Commissioner of Police, I would want clear assurances from my commanders that such powers are 
being used in a way which results in drugs being detected on a regular basis.  

The commissioner will not get that assurance from the commander if his troops are proceeding as the member—I 
was going to say the member for Berlin—for Hillarys would have the commissioner proceed, which is to search 
everyone. That is what the member for Hillarys wants. That is not going to happen because the commissioner 
wants assurances from his commanders that that is not going to happen. Finally, further in the article, the 
commissioner makes the point —  

Of course, the need for such laws to be considered at all is a clear indication that things have gone 
seriously wrong somewhere else.  

The fixes for these issues are far more complicated.  

We agree with the commissioner that things have gone seriously wrong somewhere else. The nightclub owners 
have identified what has gone wrong elsewhere: there are not enough police on the streets in Northbridge during 
the critical times. That is because we have a police manpower crisis, which is the same comment that the 
nightclub owner made in the paper today vis-a-vis Fremantle. 

The commissioner then says —  

Those who oppose the powers could do a lot worse than apply their minds to developing better long-
term solutions.  

We can apply our minds to a better long-term solution. I have spoken to a lot of the officers who police 
Northbridge. There are those in the house who will want to rag me and say that I was thrown out of the police 
union because of my efforts in freeing Andrew Mallard and that the police hate me. That is not the case. I have 
many police who are friends and still visit my house.  

Mr C.J. Barnett: There was that incident with the cars, wasn’t there? 

Mr J.R. QUIGLEY: What was that incident? 

Mr C.J. Barnett: When the patrol cars chased you—one of those little things that happened along the way.  

Mr J.R. QUIGLEY: What was the problem with that? 

Mr C.J. Barnett: It was just a bit unusual, I thought.  

Mr J.R. QUIGLEY: Yes, but the police commissioner came out and said, “There was nothing wrong with 
John’s conduct.” 

Mr C.J. Barnett: That’s right. 

Mr J.R. QUIGLEY: The police did. They said that there was nothing wrong with —  
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Mr C.J. Barnett: I was just pointing to your colourful history in your relations with the police.  

Mr J.R. QUIGLEY: I have a lot of colourful history with the police. There are those on this side of the chamber 
who seek to berate me because I defended the five police over the death of John Pat when they were charged 
with manslaughter, and I walked the whole lot of them out in front of the jury.  

Mr C.C. Porter: Is that the Esperance matter?  

Mr J.R. QUIGLEY: No; this was John Pat who died in a cell in Roebourne in 1983, and five officers were 
charged with manslaughter. I defended them in front of a jury, together with the late Brian Singleton and Hon 
Justice Geoffrey Miller; and they all walked. And still at the dinner table in this place I am berated for my 
colourful history. If one gets out there and does things and defends people and tries to change things, one will 
attract critics. The Premier knows that, because he has tried to change things, and therefore he has attracted 
critics.  

The Commissioner for Police says that there are those who should turn their minds to other solutions. The 
opposition has turned its mind to other solutions, and the first and most important one is to have more police on 
the streets of Northbridge. The nightclub owners have been saying that brawls start outside their nightclubs and 
it takes a full 15 or 20 minutes for police to arrive.  

The police commissioner came out and spoke last Monday, but he did not defend the laws; he said that the laws 
will be used in a way that is consistent with the Labor search laws introduced in 2006 in the Criminal 
Investigation Act—that is, not random and undisciplined responses and not random searches, but searches 
undertaken in relation to time, place and circumstance.  

The Attorney General is a powerful advocate, and he can attack all this, but I know that in his heart of hearts he 
knows that what the police commissioner is saying is right, and so does the Premier. But what is good on radio is 
to say that the police do not need to have a suspicion any more; they can search anybody. However, the police 
commissioner is bending over backwards to say that that is not going to be the case; it will tie up all our police 
resources for no results.  

I have not chosen this last press opinion piece, which was the last opinion piece written in summing up the 
debate between the government and the opposition on these random search laws, because it was written by a 
personal friend of the Attorney General, Mr Peter van Onselen. I think he is a personal friend, or he should be at 
least, because I understand that—“Cupid” might be a bit strong—Mr van Onselen attributes to the Attorney the 
introduction to his wife, so obviously there is some friendliness between Mr van Onselen and the Attorney 
General. One could not say that Mr van Onselen is a person who is of a different political bent or was attacking 
the Attorney gratuitously. However, Mr van Onselen wrote a piece on the day after the police commissioner 
gave that half-hearted defence of the laws, but really said that they were not going to be used as random search 
laws. Mr van Onselen wrote an opinion piece in The Australian, a national publication, on 17 November, in 
which he makes the point, referring to the article published by the commissioner the day before — 

West Australian Police Commissioner Karl O’Callaghan defends them on the grounds that they won’t 
be used unnecessarily.  

But the legislation is silent on this opaque promise, which, with the sands of the time, could wash away. 
Anyone who values their freedoms should be appalled.  

We can infer that he meant people should be appalled by this legislation.  

Mr M. McGowan: Surely he must be a firm Labor Party supporter to say that sort of thing.  

Mr J.R. QUIGLEY: I am sure he is not, but I am sure he is a person who, like the Attorney and Mr van 
Onselen’s wife—whom the Attorney General introduced to Mr van Onselen—is a constitutional law lecturer at 
the university that my son attends. They come from families steeped in the rule of law as opposed to the hollow 
rattle of law and order. Steeped in the ethos of the rule of law, I will repeat — 

West Australian Police Commissioner Karl O’Callaghan defends them on the grounds that they won't 
be used unnecessarily. 

But the legislation is silent on this opaque promise, which, with the sands of time, could wash away. 
Anyone who values their freedoms should be appalled. 

Mr van Onselen then goes on to comment briefly on the unhelpful contribution by the member for Southern 
River, but notes that the member said — 

When it comes to the crunch, people prefer to be safe than to have freedom. 

I take issue with that. At all the RSL ceremonies that I have attended, it is said that they gave their lives that we 
might be free. It is never said that they gave their lives that we can live in a stricter society to make us safer. 
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They gave their lives, and the only thing that it was worth laying their life down for was for a free and open 
democratic society.  

Mr van Onselen, commenting on this contribution by the member for Southern River that safety was better than 
freedom, said — 

But a large component of safety is protection against an all-powerful state. That is why the term 
“reasonable suspicion” is a bedrock of policing standards across the globe. 

Of course when former Prime Minister Hon John Howard introduced terrorism legislation into Australia, the 
bedrock of that legislation was reasonable suspicion. It is the same with the terrorism laws and the awesome 
powers that we passed through this Parliament. They were all founded on reasonable suspicion—a reasonable 
suspicion arising in the manner in which the police commissioner set out in an article in The West Australian as 
follows — 

It is standard practice to use statistics and intelligence to focus any police action. 

That is what was behind those terrorist investigations. They used intelligence when people dressed—I have to be 
careful here—in traditional Muslim dress got off trains at Holsworthy Army Barracks. They scoped the barracks 
by walking the perimeter fence and then they got back on the train and went off to a camp in the bush in Victoria 
where they were doing what they said was weapons training for vermin shoots, or something like that. There 
must have been police intelligence and the time, place and circumstance must have been taken into 
consideration. It was then that the police could say, “We suspect that these people are about terrorism.” As 
members know, these people are now before the courts in Victoria on serious terrorism charges.  

The only mistake that Mr van Onselen made, and he might have been led into error over a glass of shiraz with 
the Attorney General because it is an error that the Attorney made in the chamber, was to say — 

The real reason the Barnett government wants to introduce these absurd laws is because there have been 
recent well-publicised cases of botched “reasonable suspicion” arrests resulting in the courts letting the 
accused walk free. 

That is the only point I take issue with in this whole article. I would challenge Mr van Onselen and the Attorney 
General—the Premier has already been challenged on this point—to tell us about these recent high-profile cases 
in which the case has been botched because the reasonable suspicion was not justified. They do not exist. I saw 
the Premier on television being asked by a journalist, Mr Rob Newton, how many of these cases and which of 
these cases were involved, and the Premier said, “We’ll give you those numbers later today.” Those numbers 
never came, because they do not exist. They do not exist because of the High Court’s ruling in Bunning v Cross. 
A case will not fail by attacking the reasonable suspicion at the point of arrest. It must be something more 
substantial than that if we have a situation such as Crocodile Dundee concealing a knife inside his jacket.  

Mr van Onselen then takes up the police commissioner’s challenge or invitation. Do members remember what 
that challenge was? Those who oppose the powers, and Mr van Onselen certainly opposes those powers, could 
do a lot worse than to apply their minds to developing long-term solutions. Mr Van Onselen said — 

The solution is to improve policing, not simplistically widen their powers so as to infringe on the rights 
of law-abiding citizens. 

Mr van Onselen joins with Labor by saying, “Improve policing, improve police numbers, improve their 
methodology and improve their training.” Mr van Onselen goes on — 

And of course Western Australia now has mandatory jail sentences for anyone who assaults a police 
officer. If you resist a search you can be pinned against the floor and, if you in any way react, you could 
be deemed to have assaulted the officer who without reason stopped and searched you. 

So blokes out there, don’t go getting too offended when a cop runs his hand up your wife’s inner thigh 
without reasonable suspicion. It could land you in jail. 

Mr C.C. Porter: What do you think of the last bit?  

Mr J.R. QUIGLEY: It is a frivolous, humorous spin on his article.  

Mr C.C. Porter: I see. 

Mr J.R. QUIGLEY: I mean to say, he is then taking the extreme position. However, there will be people who 
are offended at the way their spouses are treated. There will inevitably be, but the concept of running their hand 
up the inside of the thigh is a humorous twist. At the end of the day, these articles have a spin on them.  

Mr C.C. Porter: It is generous of you to characterise that as a humorous twist.  
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Mr J.R. QUIGLEY: That is what I think it is.  

Mr C.C. Porter: Fair enough. 

Mr J.R. QUIGLEY: Nonetheless, there will be men who, when they see their wives having to remove garments 
and outer clothing, will become offended. At that stage they had better restrain themselves.  

When the media commentators looked at the arguments that were presented by the government and at the 
arguments presented by the opposition, they found massive flaws in the government’s case. On the Channel 
Seven news, however, they creamed us, because they were able to rattle the empty subject of law and order and 
never once addressed what was the rule of the law and the protection of those innocent citizens who are not 
doing anything wrong.  

In conclusion, I end where I started; that is, when the Attorney General is addressing a real problem in the 
community rather than a problem constructed and confected to gain votes—a real problem—the Attorney 
General cuts it with the best of them. When the Attorney General jumps on board the populous bandwagon of 
the member for Hillarys, he embarrasses himself and embarrasses Western Australia. He has to resist this 
temptation to be locked in to a mindless, non-thinking person who is, nonetheless, as crafty as a rattlesnake in 
the way he can milk popular sentiment for a vote.  

Mr P.T. Miles: You would not do that!  

Mr J.R. QUIGLEY: Of course I would not. I thank the member for Wanneroo for acknowledging that I would 
not do that. I thank him for giving me that credit and praise. The member for Wanneroo said that I would not do 
that. He lives in my electorate and he knows I would not do that, and I acknowledge his contribution.  

In relation to the crass behaviour of the member for Hillarys, the Attorney General—the first law officer of the 
state of Western Australia—ran from his position at centre-half forward to back up at best a would-be half-back 
flanker, and stood on the half-back line beside the incompetent Minister for Police, whose arguments were 
punctured by his own Commissioner of Police. The commissioner has demolished the arguments of the Minister 
for Police. The Attorney General is at his lowest and worst when as the first law officer he comes into the house 
and uses his advocacy to politically shore up the hopeless propositions of the Minister for Police. That is what 
the Attorney General needs to resist before he can be regarded in the terms that the Premier would want him to 
be regarded. 

MR A.J. WADDELL (Forrestfield) [12.40 pm]: I rise to discuss the Criminal Code Amendment (Identity 
Crime) Bill 2009. I enjoy listening to the Attorney General and the shadow Attorney General. Members of the 
house are quite privileged to listen to two such fine legal minds spar in here. I suspect that should I or any other 
member of the house at some time choose to pursue legal studies, we could perhaps apply for advance standing, 
having been subjected to many of their lectures! 

The Criminal Code Amendment (Identity Crime) Bill is before us today. I made some remarks to the house the 
other day on the private member’s bill introduced by the member for Mindarie. I will not seek to reintroduce all 
those comments, but I will say that we are in somewhat of an arms race at the moment. We are in an arms race 
between the criminals who choose to use identity crime as their current preferred method to increase their profits 
versus those involved in law enforcement and, indeed, private individuals in the community who are trying to 
protect what they have. This is an arms race that will have no end; it will go on. This bill has been carefully 
crafted to take that fact into consideration. 

Identity crime has now moved largely into the realm of high technology, but identity crime is not necessarily a 
crime of high technology. If members look back in history, they will recall that Moses in fact impersonated 
somebody. There are stories of impersonation all through our literature. There are many popular movies that 
revolve around somebody taking on the identity of somebody else and using it for either some subversion or 
personal profit. Indeed, although those people in movies might be flights of fiction, when people like that are in 
the real world, they have real victims. The other day when I discussed the private member’s bill, I concentrated 
my remarks on some of the victims of identity crime. I note that the bill before us today contains similar 
provisions to grant certificates to victims of identity crime. It needs to be said that identity crime has a significant 
effect on victims, both financially and potentially emotionally; it can take quite some time for victims to resolve 
the problems that arise from it. They have to demonstrate to a large number of organisations that they are in fact 
not responsible for the transactions that have occurred in their name. That can be quite difficult in this modern 
era. A certificate would go some way to assisting them to clear their names in that respect. 

As Labor is supporting this bill, I have some doubt that we will move into the consideration in detail stage. I will 
pose a few questions to the Attorney General that I feel would be useful to clarify certain issues in the future, and 
if he could use his time in reply to address those questions, that would be greatly appreciated. 
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In respect of the provision of a certificate to a victim of an identity offence, I am concerned that there could in 
fact be many thousands of victims of certain forms of identity theft, in particular by offenders who harvest credit 
card details or something like that from the internet. I am interested to know how a victim would be made aware 
that a perpetrator had been put on trial and ultimately found guilty, and how the victim would go about applying 
for such a certificate. 

Mr C.C. Porter: You raise a very good point. The question is probably even larger than that. What about people 
who are clearly victims of identity crime but for whom there has been no successful prosecution? 

Mr A.J. WADDELL: That was my next point. 

Mr C.C. Porter: It seems that the only way we can go about buttressing the certificate system is not through the 
courts, but perhaps through a body like the Registry of Births, Deaths and Marriages, and do that in a non-
criminal setting. Unfortunately, if we rely on the courts, they need a conviction so that they can be assured there 
has been a crime and thereby be assured to the relevant standard that there has been a victim. Therefore, I am 
intending to explore that issue with the Registry of Births, Deaths and Marriages, which is also in my portfolio of 
responsibility, and see what we can do in expanding the ability to give certificates of one type or another to 
victims, even when an offence has not been proved beyond reasonable doubt but has clearly, on the balance of 
probabilities, occurred. 

Mr A.J. WADDELL: I thank the Attorney General. That goes to my next point, which is when an offender is 
convicted of identity theft but the appeal process has not been exhausted. As the Attorney General knows, the 
appeal process can last for some time. A court would be quite capable of identifying that somebody was indeed a 
victim of identity theft. Even if there was a question about whether person X was the person who committed the 
offence, the court could still find that there was in fact a victim and that the victim could at least be freed from 
the system and go forth and clear his or her name. I welcome any advice from the Attorney General about how 
we can go about implementing that. 

Another question that arises is about the definition of “identification information”. The bill states — 

identification information means information relating to a person, whether living or dead or whether 
real or fictitious, … 

I wonder whether a fictitious person is capable of being a person. If I decide to claim that I am Harry Potter or 
someone like that, assuming of course that there is not a real Harry Potter — 

Mr C.J. Barnett: Good luck! 

Mr A.J. WADDELL: I mean a person of that name and so forth. Whether that identity exists and there is in fact 
a person, it might be a fraud but is it in fact in that sense an identity crime? 

Another question I have about definitions is the reference to an Australian business number. I assume the 
intention there is to stop people masquerading as members of a business when in fact they are not. I wonder 
whether there are sufficient checks and balances on that in the bill, because an ABN is really just one element of 
a business. People could assume a business name, not use an ABN and still attempt to carry out business. Most 
of the other references in the bill on identification information appear to relate to very personal items. Could 
people say that they are from “McDonald’s Incorporated”, not use an ABN, trade on behalf of McDonald’s and 
still be caught by that definition? I suspect there is something in the bill that covers that, but it was not altogether 
clear to me on my reading of it. 

Proposed section 490, “Making, using or supplying identification material with intent to commit indictable 
offence”, concerned me on my first reading of it. I wondered whether I would be caught by that provision if, for 
example, as a computer proprietor I supplied somebody with a computer. On a closer reading of the provision, I 
note that there would have to be an intention to commit an indictable offence through the usage of that computer. 
If we think about it further, people could use a pen to commit an indictable offence under this provision. Does 
this provision imply an onus on people who sell products—perhaps the sale of a computer or a pen is an extreme 
case—or machinery capable of producing identity cards with security strips and items like that to inquire about 
the proper usage of that equipment? They could simply say that they thought it was to be used for a proper 
purpose, but clearly the majority of people the business dealt with were considering using it for nefarious 
purposes. We could look at that issue. 

Another issue that arose relates to persons who are outside of our jurisdiction and someone who operates in 
Western Australia and threw all his efforts into collecting the identities of people from overseas. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 9466.] 
 


